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Debbi (00:12): Hi, everyone! Today I have as my guest a person of great value to writers and
other creators, an intellectual property aCorney. Her parEcular interest is in protecEng online
content and represenEng writers, arEsts, photographers, and other businesses who have an
online presence. She is editor of the legal blog, CreaEve Law Center, which I can tell you is a
must-read for writers, arEsts and other creaEve people. And in the interest of full disclosure,
both of us aCended law school at the University of Maryland School of Law and graduated in
1987. So, yay Maryland! It's a pleasure to introduce our guest today, Kathryn Goldman. Hi,
Kathryn. So good to see you.
Kathryn (03:19): Thank you for having me, Debbi. How are you today?
Debbi (03:23): I'm ﬁne. Thank you. How are you doing?
Kathryn (03:25): Good. Good. It's a beauEful day outside.
Debbi (03:28): Wonderful. A liCle chilly, but that's okay. We'll bear with it. You know, April will
improve as Eme goes by. Let's see. Let's talk ﬁrst about the CASE Act. Now, what is the CASE Act?
And what are the beneﬁts for indie authors and publishers?
Kathryn (03:48): So the CASE Act is the Copyright AlternaEve in Small Claims Enforcement Act:
CASE. That's what that stands for. And it was passed at the end of last year. It's been bouncing
around in Washington for a lot of years now and it's ﬁnally goCen passed. And what it does is it
gives any copyright holder the ability to enforce their rights in a small claims tribunal. The
Copyright Oﬃce is going to set up the Copyright Claims Board. And so you will be able to ﬁle a
claim against someone if your work is being infringed. And you don't have to go into federal
court, which can be extraordinarily expensive. So this is really, really beneﬁcial for indie authors
and small businesses, small publishers, and creaEves to enforce their rights.
Debbi (04:57): Now, the scope of this act covers anything that can be copyrighted, correct?
Kathryn (05:02): That's right. If you have a copyright registraEon on your creaEve work, you can
go and enforce your rights at the Copyright Claims Board and the types of claims that the board
will hear are infringement claims and claims of abuse under the DMCA. Are you familiar with the
DMCA?
Debbi (05:32): I know of it. Digital Millennium Copyright Act. Correct?
Kathryn (05:35): Correct. Correct. And so the DMCA has a system whereby if someone has
posted your protected work online, you can issue a takedown noEce to the web host and you
can have that unauthorized copy taken down oﬀ of that website. The problem with the DMCA is
that the person who posted it can ﬁle a counter noEce within 10 days and the unauthorized copy
goes right back up again. So it has no real teeth as an enforcement mechanism and what you
have to do at that point in order to keep the unauthorized work oﬀ of that site is you have to go
into federal court, which is extraordinarily expensive to do. So, the Copyright Claims Board is
going to be able to hear cases under the DMCA if there has been abuse. Somebody has ﬁled a
counter noEce to put work back up that they actually did not own. So now the Copyright Claims
Board can put an end to that game of Whack-a-Mole that a lot of authors are going through.
Debbi (07:01): Mmm-hmm. Now at this point, the board itself is not actually formed, correct?

Kathryn (07:07): That is correct. They, the Copyright Oﬃce is now hiring the aCorneys who will
make up the claims board oﬃcers. They are secng up the processes. They are formulaEng their
rules. They're secng up the fee structure, they're building the infrastructure, the website where
people will go and ﬁle their claims. So all of this is being set up and they have a year to do that,
which means that hopefully it'll be set up by the end of this year. The law passed on December
27th of last year. So they have a year to do it. And if it's, if they don't think they're going to make
it in that year, they can ask Congress for a six month extension. But they look like they're going,
you know, great guns and it looks like that they're going to get it done.
Debbi (08:08): Very interesEng. So the process then would be conducted online enErely.
Kathryn (08:14): Yeah. And that's the beauty of it. I mean, we're all now used to Zoom meeEngs
and we've all seen some of the court proceedings that have occurred on Zoom. I know.
Debbi (08:33): I've heard about them.
Kathryn (08:33): I know. The lawyer who had the ﬁlter with the cat.
Debbi (08:38): I've heard so many diﬀerent stories at this point.
Kathryn (08:41): So we're going to be able to have these hearings on Zoom or on some kind of
video plaform. And another key is that these independent arEsts and authors will not need to
hire an aCorney to represent them. And that is a huge savings. The aﬀordability of the CASE Act
is enormous for independent creaEves.
Debbi (09:12): And the the remedies are basically limited to take down, correct?
Kathryn (09:17): No, you can get damages up to $30,000.
Debbi (09:22): Thank you for menEoning that.
Kathryn (09:24): Yes. Now, now, if you go into federal court, the judge would consider what's
called willfulness. If somebody willfully infringed your copyright. And in that case, the damages
could be up to $150,000 in federal court. It's very hard to prove willfulness. The Copyright Claims
Board will not consider willfulness. So there is no opportunity to go above $30,000 in damages.
Debbi (09:56): Is that amount set or is it liquidated in other words?
Kathryn (10:03): It's not, yeah, that's the maximum and it's not clear to me yet how they're going
to be determining damages. There is a statutory component, and then I'm sure there's going to
be some kind of lost revenue, lost licensing fee component. And you're going to have to choose
between one or the other. But regardless of which way you choose to measure the damages for
infringement, they're going to be capped at $30,000.
Debbi (10:37): Very interesEng. It's going to be interesEng to see how that develops. Do you
have any thoughts on how to best organize online content to submit it for copyright?

Kathryn (10:50): Right. So it's really important that independent creators and writers have their
work registered with the Copyright Oﬃce because without a registraEon, you're not going to be
enEtled to a decision from the claims board. You will be able to ﬁle a claim with just having ﬁled
the applicaEon, but you won't be enEtled to a ﬁnal decision unEl you have a registraEon on your
work. Okay? So now we have this whole year for people who have not prepared their work or
have not ﬁled for applicaEons on their work to clean up their porfolio and get everything
registered. I talk a lot about that on my blog at the creaEvelawcenter.com, I talk how to triage
your porfolio, your backlog of works, so that you can ﬁgure out what you should be applying for
ﬁrst. How do you, how do you build up protecEon in your porfolio? Now, with respect to online
work.
Kathryn (12:13): There's a new form that the Copyright Oﬃce has come out with for ﬁling
groups. An applicaEon to cover a group of short online, literary works and short online literary
works could be blog posts. They could be social media posts. They could be anything you, you,
you do in snippets. And there's a, there's a size limitaEon. I believe it has to be under 10,000
words. So these, and you can group them together in groups of three months and you can group
them all together and you can ﬁle one applicaEon in four all online posts that you did in three
months and in the CreaEve Law Center, there's a membership. And we did a complete workshop
on how to ﬁle that applicaEon.
Debbi (13:17): Yeah, I think I aCended that one, too. That was a good one. Let's talk a liCle bit
about the nature of copyright itself. Technically, copyright exists the minute you write something
down, if you're a writer, but again, why do you want to register a copyright?
Kathryn (13:37): Okay. So copyright exists at the moment you ﬁx your creaEve expression in
tangible form. The minute you write it down, whether it's on a piece of paper, whether you're
typing it into your computer, whether you're dictaEng it. You know, if you take a picture of
something, the digital ﬁle is considered tangible form. So, but there's absolutely nothing you can
do with that. You cannot enforce that copyright in the United States without a registraEon. And
so that's why you want to ﬁle an applicaEon for registraEon on your creaEve work. For instance,
if you have a registraEon and your work is being infringed on Facebook, and you can issue a takedown noEce route, you know, that Facebook has an interface for issuing take down noEces. If
you have that registraEon cerEﬁcate that you can aCach to your take down noEce, Facebook is
going to act like that. If you don't have the registraEon cerEﬁcate, you are likely to get shunted
to the end of the line. And also if you have a registraEon cerEﬁcate, you have a beCer shot at the
oﬀending party, not being able to repost it on Facebook or Amazon is another one, because then
they become repeat oﬀenders. And so Facebook, Amazon, Google, they love seeing those
registraEon cerEﬁcates. So on top of that, you also have now the Copyright Claims Board, which
is going to give you also some enforcement power.
Debbi (15:33): To me, it's kind of like real estate. It establishes a clear Etle to your work.
Kathryn (15:39): It absolutely is a document of Etle. That's correct.
Debbi (15:45): Yeah. When it comes to publishing contracts, what terms should authors be
aCenEve to, I guess?
Kathryn (15:57): So the most important contract term, in my opinion, and this is not just for
publishing contracts, but this is for just about any contract—agent contract, any kind of contract

—is the terminaEon provision. And it's, how do you get out of the contract? What if the deal
isn't working out? What if the relaEonship isn't working out? How do you get out of it? And
hand-in-hand with that is how long is the term before you can get out of it? Right? So if it's a
two-year contract and you can only get out at the end of two years, you have to be willing to
take the risk that the person that you're going to work with you're going to have a successful
relaEonship with, and that you, and if it's not successful, that you can withstand being not
successful for two years, then you have to pay aCenEon to, well, when do you have to give them
noEce that there's not going to be a renewal of the term?
Kathryn (17:14): Is there a 90-day noEce clause? Is there a 60-day noEce clause? Does it
automaEcally renew if you don't give noEce in that period? So there are a lot of terms that are
important: price, for instance, you know, how much you're gecng paid, what your royalty rate is.
Again, in publishing contracts, how onen that you get paid, what the reporEng requirements are.
You know, there are lots of details, but the relaEonship in a contract is what's important. And if
the relaEonship isn't working out, you need to be able to terminate it. So that is one of the ﬁrst
things I go to. And you would be surprised how many publishing contracts I look at these days.
There are a lot of publishing companies opening up. Indie publishers, small publishers, hybrid
publishers, and there aren't any terminaEon provisions in the contract. And authors have signed
these contracts with no way of gecng out of them.
Debbi (18:22): Good grief. That's not good at all. How about ... what exactly is a hybrid publisher
and how does it diﬀer from self-publishing or just publishing?
Kathryn (18:40): Well, there are many varieEes of hybrid publishers, and the ones that I've seen
who are very successful they're oﬀering services. Okay. And you're able to maintain your
copyright, control your rights, but use them for the services that you are unfamiliar with. If
you're a new author and you've got your ﬁrst book and you're secng up your Amazon page and
you're starEng to set up the metadata, right? So maybe you need somebody to help you
determine how do you determine what your keywords are? How do you, you know, how do you
set that all up? So there are people who oﬀer those kinds of services. There are publishers who
are hybrid publishers who provide you with editorial packages, proofreading packages plus the
publishing services. So they're, it's almost like a Chinese menu, right? You can take this, this, this,
this, and this. And so what hybrid is that, that combinaEon of people who oﬀer the services, but
don't take your rights. That's kind of how I see it.
Debbi (20:04): And are these services as aﬀordable as, say, hiring a freelancer yourself?
Kathryn (20:14): Well so if you're hiring a freelancer, they're just two opEons. And the quesEon
is, how experienced are you and how comfortable are you knowing what the services are that
you need? Okay, so you have a number of books out Debbi, and you know, that you need you
need a book designer, you need an editor, you need a proofreader, you need you know, you need
this variety of services and have enough experience and work with enough people to know who
you're comfortable working with, who delivers the kind of product that you want. And you can
put together your own team of freelance support. For new authors who are coming into this
space, who do not have that experience, who start by Googling online, you know, what do I need
next? What's a developmental editor, what's a line editor, you know, and you know, what do I
need? They can, they can go to these publishing services, they can go to these services and they
can have somebody guide them through the process. And again, they're keeping their rights.
They're choosing exactly what it is they want help with. They're learning on the way. And then

the publisher would get the second book, if there's a good outcome, if there's a good
relaEonship. The author, on the other hand, learns the system. So that's how I see it.
Debbi (22:02): That is rather interesEng. I never really thought about that. But that's interesEng.
Tell us a liCle bit about opEon contracts. What are they and how do they work and what's
important in those?
Kathryn (22:18): Okay. So a literary opEon agreement is when occurs when a producer
approaches you and wants to turn your book into a movie or into, you know, a TV episodic series
and they love your story and they envision it as a movie. So they oﬀer you a small amount of
money generally upfront, and you agree that for a certain period of Eme, they have the right to
see if they can go out and put the package together: to get the ﬁnancing, to get to secure a
screenwriter, to aCach a star, you know, to put the project together. And so the opEon is the
amount of Eme that they pay you for where you can't sell those rights to anyone else, usually a
year or 18 months with a renewal for another year or 18 months, and maybe even a second
renewal because these projects take Eme to build.
Kathryn (23:39): And so in that opEon agreement, there are a lot of requirements of the author.
And now this goes back to ﬁling your copyright registraEon, because producers, ﬁrst of all, they
want to see that you have ﬁled your applicaEon for copyright registraEon. Because, as you
menEoned earlier, they want clean Etle. They want you to warrant that your work is original,
that you're the owner of it, and that you haven't given rights to anyone else. And so that is going
to be secured or double-checked by the producer with a copyright Etle search. So another
reason to ﬁle the copyright registraEon is in the event that you opEon your work or your work is
opEoned. The other thing that a writer has to warrant in an opEon agreement is that they
haven't defamed anyone in their book, that they haven't invaded anyone's privacy in their book.
Kathryn (24:54): And that they haven't infringed anyone else's work in their book. So that all
those are the obligaEons of the author. Then, on the other hand the author doesn't want to give
away all of her rights. And so she wants to limit the scope of the opEon, and she wants to make
sure that she is only opEoning ﬁlm rights, okay? Or, you know, TV rights. For instance, not live
performance rights. Okay? Let's say the producer has opEoned it for ﬁlm and then decides, well,
really this should be a great musical on Broadway. Well, no, that's not what the original opEon
was. The producer would have to come back and renegoEate the opEon. In the opEon
agreement, although it's generally a small price that's paid for the opEon, the purchase price, if
the opEon is exercised, should also be negoEated upfront. And so—and without that purchase
price negoEated—and so let's say the producer puts the package together, gets the ﬁnancing,
has the screenplay wriCen, and has aCached a star to perform in the ﬁlm and is ready to start
shooEng. The producer then exercises the opEon and purchases the rights to the book to make
it into a movie. It's at the Eme that the opEon's exercised that the author is paid the purchase
price for the transfer of those rights to the producer. Does that make sense?
Debbi (26:52): That makes sense to me. You're, at that point, transferring copyright to someone
else. Is that what you're saying?
Kathryn (26:59): You are transferring a piece of the copyright, just speciﬁcally for the producEon
of your creaEve work, into a movie or TV series.

Debbi (27:15): So a part of your copyright is transferred to somebody else, literally. They own
this now and can exploit it in any way they specify within the contract.
Kathryn (27:27): That's correct. That's correct. And you as the author, no longer control that
aspect of your copyright. And you can't sell it to anyone else.
Debbi (27:40): Right. I can see now why Sue Granon was a liCle bit loathe to have any of her
books made into a movie. She used to work in screenwriEng. So I think that explains a lot. But it
is giving up quite a bit there when you do that.
Kathryn (27:58): Well, yeah. I mean, cause another thing that producers want in that contract is
they want to prevent the writer from having any say in what the ﬁnal project looks like. Because
the last thing a producer wants is ﬁlming has started. We're now in, you know, they're in ediEng
mode or they're in the rough cut or the director's cut. And the author says, "Oh, you can't
portray that character that way." You know, the producer is just not going to go for that.
Debbi (28:40): Guess again.
Kathryn (28:43): So you do. You give up a lot of rights. You give up a lot of control and that's why
you want to make sure at the very beginning, when the opEon is oﬀered to you or you oﬀer the
opEon to a producer that you think about all these things. Because even though it's a small
opEon price, there are big consequences, if you don't think about it, when the project gets
made,
Debbi (29:10): This is all really good to know ahead of Eme. Good for people to know. Let's see.
You also menEoned something about being careful when you are wriEng about real people. Can
you talk a liCle bit about that?
Kathryn (29:27): Right. So if you're wriEng about real people, you have to, you have to minimize
your risk of being sued for defamaEon or invasion of privacy. Those are the two big ones. And
the third one is if you're wriEng about a celebrity, you have to be sure that you're not
encroaching on their rights of publicity. Okay? They have a right to proﬁt from their celebrity.
You don't have a right to proﬁt from their celebrity without their permission. So those are the
three big things invasion of privacy, defamaEon, and rights of publicity. We also did a workshop
in the CreaEve Law Center membership on memoir wriEng, which covered a bunch of these
issues. I don't know if you aCended that one in parEcular, but that workshop went into depth on
how you manage these issues, whether you need to change the story. And if you do change the
story, how much of it do you have to change to protect yourself and what the impact of a
disclaimer is and how eﬀecEve a disclaimer can be?
Debbi (31:02): Hmm. InteresEng. Cause you know, most of the Eme I know ﬁcEon writers will
say, "Oh, you know, this character was inspired by so and so," but of course I've changed all the
aCributes that they would never recognize themselves. So they're not really wriEng about that
person. That person just sparked something in them. You know what I'm saying? So there's a
diﬀerence between that and wriEng about a person in your work. And that's what we're talking
about here. Right?
Kathryn (31:27): Right. Especially if you're wriEng in the memoir genre.

Debbi (31:31): Exactly.
Kathryn (31:32): You know, the people who are your family and friends, and who know you are
going to read the book and they're going to see it themselves, right? If you're wriEng in ﬁcEon,
wriEng in crime ﬁcEon you know, you can be inspired by the characterisEcs of a person and you
can incorporate those characterisEcs into one of your characters, but that doesn't mean that
person, that you, that was inspiring you is going to see themselves in the character. So you have
much more protecEon in ﬁcEon than you do in memoir.
Debbi (32:14): And you have that nice disclaimer that they always put in there that this is not
based on a true story. This is just totally made up.
Kathryn (32:22): Right. Exactly. And that's eﬀecEve, you know, everybody expects to see that at
the beginning, but if you're using celebriEes, you goCa be careful.
Debbi (32:34): Is there any book that you'd recommend on this subject for authors that they
could beneﬁt from?
Kathryn (32:46): There are a bunch of copyright handbooks out there that are useful. I write
about these topics all the Eme at the CreaEve Law Center. So that would be my recommended
ﬁrst stop for your listeners. There are a number of books that I use as reference and some of
them are actually out-of-print. So the ArEst's Legal Handbook. And I mean, there are a number
of them out there. Nolo press is a really good source for solid legal informaEon for creaEves and
very accessible, very readable, acEonable. So that would be a recommended place to go.
Debbi (33:46): Yeah. I've heard of them. I know them. Yeah. Is there anything else that you'd like
to share with us before we ﬁnish up?
Kathryn (33:54): No. I think that I really well, yes. I really want to encourage everybody to take a
look at their porfolio of creaEve work and ﬁgure out what, which of it that's not protected by a
copyright registraEon should get protected by a copyright registraEon. Triage your porfolio of
creaEve work, get those applicaEons ﬁled, because they are going to be extraordinarily useful
when the Copyright Claims Board is up and running.
Debbi (34:34): All right. Well, thank you, Kathryn. And when in doubt, call on Kathryn Goldman.
She can help you out.
Kathryn (34:42): Thanks, Debbi.
Debbi (34:44): Sure thing. I think she's a wonderful aCorney and I'm just glad that you were able
to be on today. Thanks so much. If you're going to make a career of wriEng, it's essenEal that you
understand copyright. I think the point has been made. This is, in fact, our ﬁnal episode of the
season. I can't believe I've been doing this for six years. Remember we are Patreon supported. So
please do check out the Patreon page for the podcast, where I also share drans my work. I'm
currently tweaking the end of my latest novel. To death, I think. I should be ﬁnished this month
and then I'll be able to send it oﬀ to the editor and it will have to go through a lot more changes
probably before I'm done with it. So in any event, one beneﬁt of patronage is that I'm going to
start sharing my audio work on Patreon, as well as my works-in-progress. So be on the lookout
for that. I'll oﬀer it at a level that is not too high, but it's more than a buck a month. So be aware

of that. Also, if you enjoyed this episode, please leave a review wherever you listen to podcasts. I
would appreciate it very much. It helps. And on that note, thank you for listening. I will see you
in a few months when our guest will be Richard Meredith. In the meanEme, happy reading.

